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Preliminary Statement 


The brief of plaintiff-appellee Handwerger (‘‘plain- 
tiff’’) falls far short of being responsive to the brief of de 
fendant-appellant Arthur Andersen & Co. (‘*Andersen’’), 
filed March 14, 1975. Plaintiff’s brief substantially ignores 
the essence of Andersen’s position as to why Rule 23(b)(3), 
as amended in 1966, relating to ‘‘spurious”’ class actions 


16 


is invalid, namely. because the unprecedented change made 
as to the binding effect of a judgment abridged, enlarged 
and modified a substantive right, beyond the Supreme 
Court’s power under the Rules Enabling Act, 28 U.S.C. 
§2072 (A. Br. 26-31).* 


Plaintiff’s brief instead relies on the completely erro- 
neous assertion that in American Pipe d& Construction Co. 
v. Utah, 414 U.S. 538 (1974) and in Eisen v. Carlisle d 
Jacquelin, 417 U.S. 156 (1974) (Br. 25, 24), the Supreme 
Court affirmed the validity of amended Rule 23(b)(3). As 
shown in Andersen’s brief, while such Rule was before the 
Supreme Court in those two cases, the Court did not even 
purport to consider its validity, and the argument as to 
invalidity here urged was not made in either case (A. Br. 
21-22). Accordingly, under the principle stated in Webster 
v. Fall, 266 U.S. 507, 511 (1925) (A. Br. 22), although such 
invalidity issue might ‘‘lurk in the record’’ of such two 
Supreme Court decisions, it cannot ‘‘be considered as hav- 
ing been so decided.”’ 


Plaintiff’s brief, rather than responding directly to the 
basic ground of invalidity of Rule 23(b)(3), prefers a gen- 
eral argument that class actions are important and protect 
investors (Br. 14-16),—a position irrelevant to whether 
such protection should be enacted by the Supreme Court 
or by Congress. Plaintiff’s brief understandably ignores 
the comments of judges and other authorities who have 
had the most extensive expericnee with the actual fune 
tioning of Rule 23(b) (3), as amended in 1966, and who have 
described class actions as ‘‘behemoths in the world of liti- 
gation’’ and a ‘‘complex, time-consuming and expensive 
process’? (Judge Mansfield, General Motors, 501 F.2d at 
658); as ‘‘legalized blackmail’’ (Judge Medina, Eisen J/1/, 
479 F.2d at 1019, quoting Professor Milton Handler) ; and 
as a ‘‘pressure’’ device ‘‘to induce settlements in large 


*“ A Br.” refers to Andersen’s main brief, filed March 14, 1975. 
“Br.” refers to plaintiff's brief, filed April 15, 1975. 
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amounts as the alternative to complete ruin and disaster, 
irrespective of the merits of the claim.’’ (Medina, Eisen 
III, at p. 1019). 


While plaintiff may extol class actions as affording 
‘«Effective protection of investors’’ (Br. 16), Judge Friend- 
ly,—with his extensive experience with class actions from 
the standpoint of a Court of Appeals judge in a unique 
position to appraise the burdens such actions have placed 
on the courts and counsel, as compared with advantages 
actually realized,—has stated that ‘‘the benefits to the indi- 
’? with the class 
action becoming a mere device for yielding ‘‘inordinate’’ 
‘compensation to the plaintiff’s lawyers,’’ through settle 
ments achieved not because of the merits, but because ‘‘the 


vidual class members are usually minuscule 


possible consequences of a judgment to the defendant are 
so horrendous.’’ Class actions thereby produce what Judge 
Friendly also called ‘‘blackmail settlements’? (Friendly, 
Federal Jurisdiction: A General View (pp. 119-120)). 


While the foregoing considerations may be irrelevant 
to the issue whether the Supreme Court exceeded its statu- 
tory power when it promulgated Rule 23(b)(3) in 1966, 
they are here mentioned only because plaintiff’s brief has 
devoted a separate point to the alleged importance of class 
actions. 


Plaintiff’s brief is so unresponsive to the positions 
urged in Andersen’s brief that, but for one factor, Ander- 
sen would consider a reply brief unnecessary. The sole 
issue which warrants reply is plaintiff’s position that the 
order granting class action standing is not appealable. 


POINT I 


The District Court’s order granting class action 
standing is appealable. 


The order granting class action standing is appealable 
under Herbst vy. International Telephone and Telegraph 
Corp., 495 F.2d 1308 (2d Cir. 1974) and Fisen v. Carlisle 
dé Jecquelin, 479 F.2d 1005 (2d Cir. 1973) (‘EF sen IIT’’), 
and also under the Supreme Court’s decision affirming 


Eisen IIT, 417 U.S. 156 (1974). 


Plaintiff, however, contends that /Zerbst ‘‘runs counter 
to established appellate decisions’’; that Herbst was dis 
tinguished and narrowed in Kohn v. Royall, Koegel & 
Wells, 496 F.2d 1094 (2d Cir. 1974); and that ‘‘this Court 
continued the narrowing process in General Motors v. City 
of New York, supra’’, 501 F.2d 639 (2d Cir. 1974) (Br. 8). 
Plaintiff also implies that //erbst now lacks any ‘‘measure 
of vigor’’ (Br. 9). 


Accordingly, there should first be reviewed this Court’s 
leading decisions which bear on appealability, as well as 
the Supreme Court’s affirmance of Fisen III, 


A. Review of Recent Decisions on Appealability 


(1) Eisen I. 


Eisen v. Carlisle & Jacquelin, 370 F.2d 119, 120, 121 (2d 
Cir. 1966) (‘Eisen I’’), recognizing that appealability of 
a class action order is governed by the collateral order 
doctrine of Cohen v. Beneficial Loan Corp., 337 U.S. 541 
(1949), held that ‘‘the order dismissing this class action is 
appealable’’. It added that ‘‘ Where the effect of a district 
court’s order, if not reviewed, is the death knell of the 
action, review should be allowed.’’ 


Judge Friendly’s widely-quoted concurring opinion in 
Korn v. Franchard Corp., 443 F.2d 1301, 1307 (2d Cir. 
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1971), suggested possible future consideration ‘‘in banc 


Se oa 


whether we will afford equality 0. treatment as be- 


tween plaintiffs and defendants’’. 


(2) Eisen Il. 


EKisen Il’ held that ‘‘the consequences of class action 
rulings are so serious that these interlocutory orders should 
be made appealable.’’ Adopting Judge Friendly’s sugges 
tion in Korn as to ‘‘equality of treatment’’, Fisen II] also 
held that the same considerations which led to application 
of the Cohen collateral order doctrine in Fisen I ‘also 
would seem to require a rule allowing a defendant to ap 
peal from an interlocutory order permitting the represent- 
ative plaintiff to continue the suit as a class action’’ (479 
F.2d at 1007, fn. 1). 


(3) Herbst. 


Herbst, decided April 3, 1974, reviewed this Court’s 
prior decisions as to appealability and application of the 
Cohen collateral order doctrine to class action orders; con- 
sidered the volume of class actions pending in this Cirenit, 
noting that it ‘thas probably been plagued by more elass 
actions than any other cireuit’’; recognized that ‘‘other 
courts of appeal have held that orders authorizing class 
actions are not appealable and that Fisen IIT was the only 
decision which sustained appealability under 28 U.S.C 
‘1291 of an order granting class action status; and con 
cluded ‘‘that Eisen IIT reached the correct result and we 
adhere to it’’* (495 F.2d at 1312). 


Herbst then squarely held: 


‘*We believe that immediate review of orders author 
izing class actions will aid the district courts in dis- 
posing of these cases and promote the sound adminis- 
tration of justice’’ (p. 1312). 


* Unless otherwise stated, all italics have been supplied. 
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‘(I]t is desirable for us to review orders authorizing 
class actions before the parties and the district courts 
expend large amounts of time a d money in managing 
them’’ (p. 1313). 

a ee 
‘‘ Judicial efficiency requires that appellate review be 
made before the parties and district courts have spent 
considerable time, effort, and money, on such actions”’ 
(p. 1313). 

a a 
‘‘We think that there ought to be a right to appeal 
rather than reliance on the discretion of the district 
court to grant the certificate under 28 U.S.C, §1292(b)”’ 
(p. 1313, fn. 9). 


Eisen II] and Herbst ,—in upholding appealability of an 
order granting class standing,—prescribed what Chief 
Judge Kaufman called ‘‘a three-pronged test for appeal- 
ability of an order granting class standing’’ (General Mo 
tors Corp. v. City of New Yerk, 501 F.2d at 644). Such 
test, as described by Judge Lumbard in Herbst (495 F.2d 
at 1312), is whether: 


‘‘fit] clearly involves issues ‘fundamental to the 
further conduct of the case’;... 


‘‘fand] is also separable from the merits of the 
case; and [the] irreparable harm to a defendant in 
terms of time and money spent in defending a huge 
class action when an appellate court may years later 
decide such an action does not conform to the require- 
ments of Rule 23, is evident.’’ 


As shown below, Eisen and Herbst have not been over- 
ruled by Kohn or General Motors, on which plaintiff relies 
for non-appealability. Fisex and Herbst still represent 
the rule in this Cireuit, adopted with the realization, as 
stated in Herbst, that ‘‘other courts of appeals have held 
that orders authorizing class actions are not appealable’’ 
(p. 1312) (pp. 8-10, infra). Kohn and General Motors 


merely applied the ‘‘three-pronged test for appealability 
of an order granting class standing’’, as summarized in 
Herbst, but found that such test was not satisfied in the 
particular factual situations there presented. And, as also 
shown below, the Supreme Court, in affirming Fisen JIT, 
made clear that the rule of appealability adopted in this 
Cireuit is the correct one.* 


Herbst, unlike Fisen, is a typical securities class action 


in which a 100 share stockholder claimed |. ‘srepresentation 
in a prospectus anc ought to represen other stock- 
he lders, 


(4) The Supreme Court decision affirmiig Eisen Ill. 


The Supreme Court, in affirming Fisen II] (417 —S. 
156), on May 28, 1974, upheld the aspect of this Court’s 
decision which had sustained appealability of an order per 
mitting a suit to proceed as a class action (pp. 169-170): 


‘*At the outset we must decide whether the Court 
of Appeals in Fisen IIT had jurisdiction to review the 
District Court’s orders permitting the suit to proceed 
as «a class action and allocating the cost of notice. 
Petitioner contends that it did not. Respondents coun- 
ter by asserting two independent bases for appellate 
jurisdiction: first, that the orders in question consti 
tuted a ‘final’ decision within the meaning of 28 U.S.C. 

1291 and were therefore appealable as of right under 
that section; and second, that the Court of Appeals 
in Lisen IT expressly retained jurisdiction pending fur- 
ther development of a factual record on remand and 
that consequently no new jurisdictional basis was re- 
quired for the decision in Eisen II]. Because we agree 
with the first ground asserted by respondents, we have 
no occasion to consider the second’’ (417 U.S. at 169- 
170). 

* The decisions of the “other courts of appeals” which “have held 
that orders authorizing class actions are not appealable’’ were all de- 
cided before the Supreme Court's affirmance of Eisen II]. 


The Supreme Court thus unequivoeally agreed ‘with 
the first ground asserted Ly respondents’’, namely, that the 
Court of Appeals had jurisdiction over the District Court 
‘‘orders’’,—using the plural,—and described the first such 
order as one ‘permitting the suit to proceed as a class 
action’? and the second as one ‘allocating the cost of 


* 


notice’’, 


(5) Konan v. Royall, Koegel & V/ells. 


Kohn was decided on May 3, 1974, one month after 
Herbst, but 25 days before (ie Supreme Court’s affirmance 
of Eisen III, 


Kohn neither rejected nor narrowed ITerbst. Koln spe- 
cifically recognized that in Herbst ‘‘the question of appeal- 
ability of an order granting class standing was squarely 
presented’? (p. 1098). Kohn decided on non-appealability 
‘«f Without questioning the validity of Herbst’’ (p. 1095) 
and ‘without reconsidering at this time the wisdom of 
Herbst’? (p. 1099). Kohn merely restated and seaffirmed 
the “three-pronged test for appealability of an order grant- 
ing class standing’? and held that ‘‘ Applying to this case 
the same three eriteria which combined to faver appeal- 
ability in /Terbst, we reach the opposite conclusion here’? 
(p. 1099). 


Kohn involved charges against a law firm of sex dis 
crimination in recruitment of lawyers and internal employ 
ment procedures, and sought hoth ms :ndatory injunctive 
relief and damages for plaintiff caused by such firm’s re 
fusal to hire her. As to the first prong, Kohn found that 


* In General Motors Corp. v. City of New York, 401 F.2d 639 
(2d Cir. 1974) (more fully discussed, imfra, pp. 9-10), this Court 
appzared to iisinterpret such affirmance. The opinion there states 
(p. 646, fn. 14) that ‘our brother Mansfield * * * has apparently 
overlooked the most critical aspect of the [Eisen] case with respect 
to appealability—its holding which limits that determination to the 
notice question.” It is respectfully suggested, as shown in the text 
of this brief, that the Supreme Court’s :'ecision in Eisea was not lim- 
ited “to the notice question”, but also affirmed the order “permitting 
the suit to proceed as a class action”. 
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the class action determination,—which was under Rule 23 
(b) (2), not Rule 23(b)(3),—was ‘‘not ‘fundamental to the 
further conduct of the case’’’, and that the law firm ‘‘ap- 
pearing pro se, conceded at oral argument that Kohn could 
reasonably be expected to continue the action in her indi- 
vidual eapacity’’ (p. 1099). The precise relief Kohn sought 
of a mandatory injunction and ‘‘damages for herselt’’ (p. 
1096) would be the same, whether it was an individual or 
class action. 


Kohn then held as ‘‘to the second factor * * * that re- 
view of Judge Lasker’s order would take us far into the 
merits of Kohn’s sex discrimination charge’’ (p. 1100), 
necessitating examination of such firm’s ‘‘hiring and inter- 
nal employment procedures’’ to determine possible exist 
ence ‘‘of a discriminatory pattern and practice’? which is 
‘Sat the very heart of the merits’’ (p. 1100). 


Kohn also found, as to the third factor, that ‘‘the incre 
mental cost and time in defending the particular action if 


’ 


it is maintained as a class action’’ would be insignificant 


(p. 1100). 


(6) General Motors Corp. v. City of New York. 


Gener. Motors was decided on June 28, 1974, one month 
atter the Supreme Court affirmed Lisen J/], This Court 
did not there reject or narrow Herbst. On the contrary, it 
reaffirmed that an order which could be deen 
tory, in the sense of not finally tern 
would under the Cohen collateral 01 
pealable as a ‘final’ order pursuant 
(p. 644). This Court ther 
pronged test for appealabil 
standing’’ which it had ‘‘d 
of this Court’’,—citing both // 


Applying such ‘‘thi 
denied ‘‘in the contest 
‘*Here, as in Kohn, 1 
met’’ (p, 644). 
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Clearly, in General Motors the first test of whether the 
class action determination was ‘‘tundamental to the fur- 
ther conduct of the case’’,—that is, whether the action 
would cease to be viable if denied class action status,—was 
not satisfied ‘‘{S]ince it is undisputed that the City [the 
plaintiff] with its $12,000,000 claim would continue this 
action were class standing denied”’ (p. 645). 


The ‘‘second prong of the appealability test’’ was not 
‘‘fulfilled for, as in Kohn, review of the court’s class action 
determination would take us far into the merits of the 
City’s antitrust claim that GM has monopolized or at- 
tempted to monopolize a nationwide market in the manu- 
facture and sale of city buses’’ (p. 645). Finally, the third 
prong of the appealability test,—irreparable harm to de- 
fendant in terms of time and money spent in defending a 
huge class action,—was not met, because the class was only 
177, which ‘‘does not remotely approach the thousands * * * 
encountered in * * * Herbst’’ (p. 646). 


B. Application of the “Three-Pronged Test’ 
Supports Appealability of the Order 
Granting Class Action Standing. 


Plaintiff’s brief,—recognizing that in this Cireuit ap 
pealability depends on applicability of the ‘‘three-pronged 
test’’,—seeks to establish, primarily by ipse diait, inappli- 
eability of all three prongs. However, as herein demon- 
strated, each of the three prongs is fully satisfied. 


(1) The First Prong—Whether the Class Action Issue Is 
“Fundamental to the Further Conduct of the Case” 


The class action issue is deemed ‘‘fundamental to the 
further conduct of the case’’, as recognized in plaintiff’s 
brief, if despite denial of class action status, plaintiff’s 
damages are ‘‘sufficiently substantial, so that there is a 
likelihood that the action will continue in any event”’ 


(Br. 9). 
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Plaintiff Handwerger, owner of a $5,000 Sanitas deben- 
ture, argues that his ‘‘claim is substantial, since his dam- 
ages approximate $5,000”’ (Br. 10),—as though the test 
of viability is measured by the face amount of his deben- 
ture. But plaintiff’s damage would be $5,000 only if Sani- 
tas was so hopelessly insolvent that nothing remained for 
creditors. The record shows that Sanitas may simply be 
on the verge of insolvency, since its stock was bid at 57¢ 
a share, so that its assets are obviously sufficient to cover 
a major portion of debts (584). 


Plaintiff’s damages would, at the most, be the difference 
between the $5,000 face amount of his debentures and its 
actual value, based on the assets available for debts. While 
this is speculative, it is necessarily substantially under 


$5,000.* 


Plaintiff’s damages are substantially less than Herbst’s, 
who owned 100 shares of Hartford Fire Insurance Co. stock, 
which she exchanged for 100 shares of ITT Series N pre- 
ferred stock. If the test is value of the securities, as plain- 
tiff here appears to suggest, then in September 1972, when 
Herbst commenced her action, the ITT stock exchangeable 
for her Hartford stock was selling at between $69 and $62 
dollars a share,** representing a value up to $6,900,—an 
amount in exéess of Handwerger’s $5,000 debentures. 


Plaintiff, to establish viability of his action, absent class 
action status, asserts that ‘‘he fully intends to continue the 
prosecution of this action”? (Br. 10). However, it is self- 
evident that, absent a class action, this would not be a viable 
case. Assuming that the test were not plaintiff’s actual 
damage but the $5,000 face amount of his debentures, even 
this amount is less than the printing bill on this appeal 
alone: is less than the anticipated cost of the transcripts 
of depositions; and is but a fraction of the out-of-pocket 


* His lawyer's affidavit states that debentures were bid at $150.00 
per $1,000.00 face amount (58A). 


** Quotations, N.Y.S.E., September, i972. 
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disbursements which plaintiff will necessarily personally 
incur.* 


Plaintiff Herbst,—faced with the same problem as plain- 
tiff Handwerger of showing intent to continue prosecution 
of the action, though the litigation costs would necessarily 
substantially exceed her maximum conceivable recovery,— 
urged a somewhat more plausible argument than plaintiff 
Handwerger could here muster. She there argued her in- 
tent to continue the action, despite the small amount in 
volved, because the case involved the widely publicized 
Hartford-ITT transaction, which had become so significant 
in Watergate.** This argument, however, did not suffice 
to satisfy this Court that the action would be viable as a 
non-class action, and the first prong was there held te be 
satisfied. 


Plaintiff Handwerger lacks even such an argument to 
support his position that the insignificant damage he suf- 
fered from possible decrease in value of his $5,000 deben- 
ture would make this a viable suit, as a personal action. 
With the mounting cost of litigation disbursements alone, 
it is unrealistic for this Court to accept a bare statement 
from plaintiff that he would continue this action absent 
class action status. 

Were this Court to adopt a dollar figure for determin- 
ing whether a plaintiff, denied class action status, might 
have a sufficient stake in the action to render it viable, 
such figure should not be less than the $10,000 jurisdictional 
amount in diversity actions and actions involving federal 
questions (28 U.S.C, §§1331, 1382). 


* Under The Code of Professional Responsibility, “the ultimate 
liability for such costs and expenses must be that of the client’? (1¢C 
5-8): “the client remains ultimately liable for such expenses” (DR 5- 
105(B) ) 


** Herbst’s memorandum in support of her  otion to dismiss th 


ippeal argued that “this case 1s one which will not be extinguished 
even if the class action order is reversed”, because of the “wide-spread 
publicity”; “the national spotlight” on the case; the fact that it has 


been “the subject of numerous newspaper articles, which appear al- 
most daily”; and the wide “public interest” (p. 18). 


(2) The Second Prong—Whether the Class Action Issue 
Is “Separable From the Merits of the Case”’ 


To mect the second prong, plaintiff again relies solely 
on bare assertion that Andersen’s ‘‘contentions here re 
quire a determination of issues close ly intertwined w ith the 
merits of the action,’’—without attempting to identify any 


issue on this appeal even remotely related to the merits. 


As shown in Andersen’s main brief (p. 6), plaintiff 
claims that the merits turn on ‘‘only a single issue,’’ namely, 


Sanitas’ all-ved failure to disclose that the partn rship to 


which it had sold Economy Linen ‘‘was in reality a limited 
partnership”’. This ‘‘single issue’’ as to the merits has 


no conceivable relationship to any class action issue here 


presented. 


Furthermore, the applicable consideration under the 
second prong, as stressed in both Koln and General Motors, 
is whether review of the class action order ‘would take us 
far into the merits’’ (Kohn, p. 1100; General Motors, p. 
645). Here, the merits of the alleged non disclosure of sale 
to a limited partnership lacks any r lationship to any ele- 
ment involved in the class action order Judge Werker, 


in making his determination, gav 


no consideration to the 


merits (S9A-64.4). Clearly, review of his order is entirely 
‘separable from the merits’’. 


(3) The Third Prong—Whether Andersen Would Suffer 
Irreparable Harm in Defending a Huge Class Action 
Which Might Later Be Held on Appeal Not to Be 
in Conformity With Rule 23 


To satisfy the third prong, plaintiff again employs mere 
ipse dixit that ‘* Andersen will spend no unusual sum in 


defending this action as a ¢ lass action rather than a private 


action’? (Br. 10). This is clearly not true. A private action 


* Plaintiff's Reply Memorandum in Support of His Motion for 
Class Determination, received Noveniber 27, 1974 (pp. 6-7), quoted 
more fully in Anderse br (p. ¢ While plaintiff claims 
that “Andersen ha isconstrt rust of the complaint” (Br. 
33), Andersen merely accepted plaintiff's own statement in the 


District Court as to such thrust,—a statement le now seems to regret, 
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by this same plaintiff could be de fended and readily dis- 
posed of with a minimum of time, expense and effort. 


As already noted (p. 13, supra), plaintiff claims that 
his case involves ‘only a single issue’’, namely, alleged 
non-disclosure that the buyer of Economy Linen ‘‘was in 
reality a limited partnership’’; that he was misled when 
he bought his $5,000 debenture because not told that the 
buyer was a limited partnership; and that he suffered dam- 
ages, which must be the difference between $5,000 and the 


debentures’ value when plaintiff filed suit. 


Andersen should readily be able to dispose of such a 
case, if brought as a private action, on summary judgment, 
since the undisputed facts, supported by documentary evi- 
dence, establish that the 8-page proxy statement receive d 
by plaintiff fully and repetitiously dise losed that the buyer 
was a limited partnership (A.Br. 7-8; 25A-4-9). No court 
could conceivably credit the excuse that plaintiff, a lawyer 
for 16 years, was defrauded because, as he testified, the 
disclosure of which he complains was ‘‘in the rear portion”’ 
of the proxy statement and he could not ‘‘remember read- 
ing that particular portion’”* (25A). 


It is also Andersen’s position that plaintiff, related by 
marriage to David Weintraub, Sanitas’ President and Chief 
Executive Officer, bought his $5,000 of debentures on the 
basis of inside information,—relied on by Andersen to 
disqualify plaintiff as a class representative (21A-22A). 
Plaintiff testified that he periodically discussed ‘‘Sanitas 
business or its prospects’? ‘tat family functions”’ (21A), 
and that shortly before he bought his debentures, he ‘*had 
oceasion to discuss the business and prospects of Sanitas 
with Mr. David Weintraub’? (22A-23A).* 


* This specious excuse Is repe: ated in plaintiff's brief, which states 


that the disclosure that the buyer “was a Itt nited “prog lip was 
buried at the end” of the proxy statement (Br. 4, fn. 3, 33) 

** A decision of this Court filed late yesterday afternoon, Bersch v 
Drexel Firestone, Inc., Docket No, 75-7038 (decided April 28, 1975), 
indicates that an “insider” may not be a class representative in a sit- 
uation where “separate proof of reliance, materiality, and causation 


may be required for each class me mber” (p. 34, fn. 52, not yet in slip 
opinion ). 
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Plaintiff’s claim as to Andersen, in regard to such al- 
leged non-disclosure that the buyer was a limited partner- 
ship, is covered in the complaint by the cat h-all allegation 
that ‘‘Each of the defendants * * * aided and abetted”’ 
issuance of the proxy statement, with its ‘‘false and mis 
leading statements’’ (SA, A. Br. 18). 


Andersen, of course, would also have the defense in a 
private action that, as accountants, it was in no position to 
determine whether the facts as to the purchase of Economy 
Linen by a limited partnership should be stated at the 
beginning of the proxy statement, so as to assure that 
plaintiff would read them, or on the 7th and 8th pages, with 
attendant risk he might not read so far. 


This Court has ‘‘repeatedly held that mere negligence 
on the part of the defendants will not support a claim tor 
damages under Section 10(b)’? (Mariash v. Morrill, 496 
F.2d 1138, 1145, fn. 13 (2d Cir. 1974)). **Proof of a willful 
or reckless disregard for the truth is necessary to establish 
liability under Rule 10b-5’’ (Lanza v. Drevel & Co., 479 
F.2d 1277, 1306 (1973). Clearly plaintiff’s grievance based 
on the fact that the disclosure was made in the latter por- 
tion of the proxy statement hardly meets such standards 
for Rule 10b-5 liability, especially as against an accounting 
firm charged as an aider and abctter.” 


Accordingly, on plaintiff’s own statement as to what 
his ease is all about, it is clear that if brought as a private 
action to recover his small personal damages, it could be 
disposed of promptly, effectively and at a minimum of time 
and effort. And were Andersen disposed fo pay tribute to 
be rid of this litigation, a Rule 54 judgment or a Rule 68 
offer of judgment covering the full amount of plaintiff’s 
claim could forthwith end the case. 

* To show possible merit to his cause of action, plaintiff asks this 
Court to take judicial notice that on April 10, 1975, the SEC sued 
Sanitas in the District of Columbia, “alleging the same misrepresen 
tations and omissions alleged in the complaint herein, among others” 
(Br. 2). Without detailing the substantial differences between the 
SEC action and this action, it should suffice to note that the SEC did 
not make Andersen a defendant,—a fact significant to the merits of 
any claim against Andersen. 
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On the other hand, as a class action, the situation is 
substantially different. This 1s indeed ‘‘a huge class ac- 
tion.’’* As alleged in the complaint, “The class consists 
of many thousands of persons”’ (4A, (8), und the poten- 
tial claim, based on plaintitf’s theory, ¢ uld aggregate 
$62,000,000 to $66,300,000.7* Andersen would become em- 
broiled in the my! iad aspects of class action administration, 
with its ‘‘onerous and time-consuming duties not charac 
teristic of most other litigation’’, so cogentls described in 
Judee Mansfield’s concurring opinion in (en ral Motors, 
501 F.2d at 658. Also, as there recognized (p. 657), any 
substantial class action can present ‘the likelihood that 
because of the sheer size and complexity of the action, the 
added time, expense and effort needed to defend it as a class 
suit may force the defendant, despite the doubtful merit 
of the claims, to settle rather than to pursue the long and 
costly litigation route required for review of the class 


action certification.’”’ 


The third prong of the ‘‘three pronged test’? Is com 
pletely satisfied. 


* To avoid this aspect, plaintiff, without reference to the record, 
erts that “the class | 


Herbst Class” (Br. 10, fn. 7),—a clearly false statement Che Herbst 


ere is onlv a small fraction of the size of the 


class was “‘estimat 1 ppt mate 16.000 (p. 1320, fn. 5 

whereas the complaint herein iWleges that “The class consists of many 
bh 

l sand f person (4A, 98 t " wnnot be “only 


8 300,000 


hares of common stoct 1 $8,200,000 in convertible debentures 
inding”” (4A 8) SITE E t the lle | representa 
tion, the Sanita stock whiuecl traded on the \ € in Stock | 
change, was selling at $7 4 share, or $58,100,000 tor the outstan ling 
hares. such amount, added to the ae tures, results im tot ecurit 
outstanding of $66,300,000 1n % | actio nnpared with plain 
tiff’s $5,000 debenture Veer ng to plaintiff's la er, as of October 
25. 1974, the common stock was olter it $.37 hare, wit 
buyers, and the bid for debenture ( $150.00. pe 
$1,000 face amount (S8.\) this u i} he stock wort! 
$3,071,000, 1 tead of $58,100,000, a decrease of 32 29. 000. and the 
debentures worth $1,230,000, ir 0 82K , a deere 
$6,970,000 The total damages which s\nders<t iwlit thus face 


class action is $61,999,000, plus inter 
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C. Plaintiff’s Miscellaneous Contentions as to 
Non-Appealability Are Specious. 


(1) To suggest a concensus that the order is not appeal- 
able, plaintiff states that there are 19 named defendants; 
that 18 opposed plaintiff's motion for class determin ation; 
and that ‘‘only Andersen has taken an appeal’? (Br. 1). 
However, there are only two appearances in this action, 
Andersen, and the 17 other defendants” all represented by 
one firm. Such firm’s decision not to appeal was in the 
interest of saving expense, Since its clients would benefit 
if Andersen’s appe al prevails. 

(2) P‘yintiff argues that ‘‘ Andersen has achnowledged 
that the order below should not be considered as a ‘final 
order’ ”’, under £1291 or Herbst, because Andersen moved 
‘for an order certifying an interlocutory appeal pursuant 
to 28 U.S.C. £1292(b)*’,—a motion being held in abeyance by 


the District Court pending decision on this appeal. 


This is absurd. Every appeal from an order of class 
determination is automatically resisted on asse:i.on of 
alleged non-compliance with the three-pronged test. 
dersen, though convinced of appealability under $1291, 
sought a £1292(b) certification through abundance of cau 
tion. This dual approach is a common one. It was sane 
tioned in Gillespie v. U.S. Steel Corp., 379 U.S. 148, 154 
(1964). which recognized the duality of approach between 
a 61292(b) and a ©1291 appeal and indicated that they ‘*im- 
plemented the same policy’. In Shayne v. Madison Square 
(iarden Corp., $91 F.2d 397, 400 (2d Cir 1974), this Court 
noted the ‘*suevestion—in our court and elsewhere—that 
98 TS.C, §1292(b) might be available for appeals from 
orders deciding class action status’’, and cited a number of 
decisions in which °1292(b) appeals were allowed, ‘‘gen 
erally without discussion of the $1292(b) issue.” 

* (ne defendant, A. Theodore Barron, appears simply to 1gnore 


I 
all proceedings in this case 
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Herbst, recognizing availability of the dual approach, 
expressed preference for ‘ta right to appeal rather than 
reliance on the diserction of the district court to erant the 
certificate under 28 U.S.C. 61292(b)”’ (p. 1818, fn. 9). 


In Kohn, where the defendant both moved for an order 
‘to permit certification as an interlocutory appeal, pur- 
suant to 28 U.S.C. °1292(b)"’ (p. 1096), and also appealed 
under ©1291, there was no suggestion that the certification 
motion constituted an admission of non-appealability unde1 

291. 


(3) Finally, plaintiff stresses that the order is tentative 
and conditional, and therefore not appealable, because the 
District Court reserved ‘the right to amend or designate 
subclasses in the event that proves necessary’? (63.4), and, 
accordingly, ‘‘retains the power to reeonsider class status 
as the action proceeds’? (Br. 7). However, every class 
action determination order ‘‘may be altered or amé nded 
before the decision on the merits”’ (Rule 23(¢)(1)), so that 
such power to alter or amen«! exists by virtue of the rule 
itself, and regardiess of whether a provision to such effect 
is included in the District Court’s opinion or order. Were 
an order of class determination rendered non-appealable 
because of the District Court’s power to alter or amend 
before decision on the merits, then every order of class 
determination would ipso facto be non-appealable, despite 
the clear and unequivocal statement in Herbst as to appeal 
ability and despite full compliance with the ‘‘three-pronged 


test’’.* 


* The Herbst order, set forth in Judge Danaher’s concurring of in 
ion, states that it “is subject to future modification by this court and 
mav be altered or amended prior to decision on the merits” (495 F 
2d at 1325, %2). Existence of this provision which merely incor 
porated the power cont ined in Rule 23(c)(1), did not prevent this 
Court from holding in Herbst that there should be “immediate review 
of orders authorizing class actions” (p. 1312) 
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POINT II 


This Court should adopt a rule of appealability 
based on application of the collateral order doctrine of 
Cohen v. Beneficial Loan Corp., rather than applying 
the “three-pronged te: ” on an ad hoc basis. 


A. This Court Should Adopt a Rule of Appealability 
Which Will Avoid Ad Hoc Judgments in Each Case. 


In Korn v. Franchard Corp., supra, 448 F.2d at 1507, 
Judge Friendly stated that he ‘*might wish on some subse- 
quent oceasion to request that the court consider in ban 
whether we are not obliged to formulate a rule that will 
avoid the necessity of making such ad hoc judgments as 
have been required in these and other cases.’’ He added, 
however, that before such occasion, this Court may ‘‘have 
received enlightenment from the Supreme Court.’’ Since 
such ‘‘enlightenment from the Supreme Court’’, anticipated 
in its review of Lisen IIT, has apparently not been as clear 
as desired (see p. 8 fn., supra), consideration of Judge 
Friendly’s suggestion of a rule to avoid ‘*making such ad 
hoe judgments”? may now be appropriate. 


The ‘‘three-pronged test’? which proved so easy of ap 
plication in the special circumstances of Koln, as an anti 
discrimination case under Rule 23(b)(2), and “eneral Mo 
tors, with its $112,000,000 private claim,—and, it is sub- 
mitted, which should also be easy of application in the case 
at bar with plaintiff’s claim of less than $5,000,—could 
present difficulty in seeking to apply what may become 
extraordinarily indeterminate concepts, particularly as to 
the first two prongs. 


Few cases are as clear as General Motors with respect 
to the first prong, since a Plaintiff’s individual claim of 
$112,000,000 obviously rendered the suit viable as a private 
action. The problem arises primarily in the kind of class 
activus which Judge Lumbard has stated ‘*plagued”’ this 


Court, and which were described by Judge Friendly as 
according ‘*minuscule benefits to the individual ela 

members’? and brought merely to compel a settlement vhich 
will ‘*vield compen ation to the plaintiffs’ lawvers which 


seems inordinate’? (see p. o, Supra). 


Yet. to defeat appealability, as unsuecesstully attempt | 
in Herbst (pp. 11-12, supra), and has also been here as- 
serted, the Court may anticipate always being met with the 
assertion that the plaintiff ‘‘fully intends to continue the 
prosecution of this action’? (Br. 10). 


While the Court must realize that in this case there can 
be no such intent, many cases will present the question o1 
what in fact constitutes a sufficiently sizable figure to lend 
credence to a plaintiff’s expression of intent to continue the 
action as a private action. The figure would have to be at 
least sufficient to cover out-of-pocket disbursements, if not 


some compensation for counsel. 


Even more indeterminate can be the second prong of 
whether the issues involved in a elass determination are 
As Judge Mansfield pointed 


out in General Motors, ‘‘strict application of this condition 


“separable from the merits. 


would preclude almost any . -view’’ (p. 699), since essential 
to a Rule 23(b)(3) class determination are findings which 
necessarily impinge on the merits, such as predominance of 
‘fquestions of law or fact common to the members of the 
class’’, or the superior ity of a class action to other available 


methods for adjudicating the controversy. 


In recognition of this problem, Kohn and Gener id) Mo 
tors, in applying the second prong, have used the test of 
‘‘far into the merits’’, which requires an ad hoe judgment 
in each case as to how far is ‘‘far’’, 

The third prong rarely presents a problem, since it is 
self-evident that there mt substantial incremental 
cost in defending a class ction, as compared with an in- 
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dividual action, except, perhaps, in unique situations such 
as Kohn and General Motors. 


Finally, there could be serious doubt whether this 
Court's ‘‘three-pronged test’’ is fully consistent with Su 
preme Court decisions which have sustained reviewability 
of orders made at the outset of a case, but ‘*fundamental to 
the further conduct of the case’’. For example, Larson v. 
Domestic & Foreiqn Con merece Corp.. 3387 U.S. 682, 685, fn. 
3 (1949) stated in a footnote that though ‘*The judgment 
** * was not a final one,’’ it was appropriate for review, 
since the issue involved was ** ‘fundamental to the further 
conduct of the ease’. See Land v. Dollar, 330 U.S. 731, 754 
(1947).’’ Simultaneously the Supreme Court stated in the 
text of its opinion that this same issue ‘‘was also one of the 
questions on the merits’’. Neverthel , the Supreme Court 
did not deem such lack of separability from the merits to 
be a bar to appealability. 


Larson strongly supports Judge Mansfield’s view in 
General Motors that not all the factors involved in the 
‘*three-pronged test’? are *‘mmandatory conditions precedent 
to review’’, and particularly his doubts as to ‘‘the second 
requirement that a class certification to be appealabl must 
be ‘separable from the merits’ ’? (501 F.2d at 659, 656), 


It is resp lly submitted that Judge Friendly’s sug- 
gestion of a. of appealability which would avoid ad hoc 
judgments has substantial merit and should be adopted by 
this Court. 


B. Any Rule Adopted by This Court Should Be 
in Favor of Appealability of All Orders 
Determining Class Action Status. 


(1) The most widely-quoted statement of the collateral 
order doctrine is that of Cohen that orders are appealable 
as final under $1291 if they ‘‘finally determine claims of 
right separable from, and collateral to, rights asserted in 
the action, too important to be denied review and too inde- 
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pendent of the cause itself to require that appellate con- 
sideration be deferred until the whole case is adjudicated”’ 
(337 U.S. at 546). Cohen held the order there involved to 
be appealable ‘because it is a final disposition of a claimed 
right which is not an ingredient of the cause of action and 
does not require consideration with it’’ (pp. 546-7). 


However, despite such limitations, as stated in Cohen, 
appealability has been sanctioned by the Suprem* Court in 
situations where it was felt that an issue was foo * portant 
to be denied review and that it was undesiralie .o require 
deferral of appellate consideration,—even wlicre tue issue 
sppeared to be ‘‘an ingredient of the cause of action’’ and 
to ‘require consideration with it’? rather than ‘*separable’’ 
or ‘‘collateral’’. 


Thus, a ruling which sustained an objection te certain 
evidence offered by a party in a condemnation case was 
held appealable, on the theory that such a ruling on evi- 
dence was ‘‘fundamental to the further conduct of the case”’ 
(United States v. General Motors Corp., 323 U.S. 373, 377 
(1945)). 


Similarly, even after Cohen, the doctrine was applied 
to authorize appealability, in a suit for wrongful death, 
based on the Jones Act, general maritime law and state 
statute, of an order which struck from the complaint a 
allegations referring to unseaworthiness or the state stat- 
ute, because ‘‘the requirement of finality is to be given a 
‘practical rather than a technical construction’ ’’, and be- 
cause it was economically desirable to have such questions 
resolved at the outset, since they were ‘* ‘fundamental to the 
further condnet of the ease.’ ’’? (Gillespie v. United States 
Steel Corp., 379 U.S. 148, 152, 153 (1964) ). 


Although in these two cases the order appealed from 
was not ‘separable’? or ‘collateral’? and was ‘fan ingre 
dient of the cause of action’’, the Supreme Court neverthe 
less sustained appealability because the issues involved 


bo 
~) 


were so significant as to inevitably affect the course and 
outcome of the case.* 


(2) Whether a case should proceed as an individual pri- 
vate action or class action is clearly an issue ‘‘separable 
from, and collateral to, rights asserted in the action,’’ as so 
unequivocally held in Fisen I1// (p. 1007, fn. 1). It is clearly 
‘*a final disposition of a claimed right which is n t an in- 
gredient of the cause of action and does not require consid 
eration with it’? (Cohen, at 546-7). As this Court also held in 
Eisen ITI, ‘* \n order sustaining a class action allegation 
clearly involves issues ‘fundamental to the further conduct 
of the case’’’ (p. 1009, fn. 1). Indeed, as Judge Mans 
field stated in General Motors, because of the extent to 
which such an order ‘‘dramatically affects the course and 
conduct of a ecase’’, ‘Sit would be difficult to imagine an 
order more fundamental to the conduct of a case than one 
which certifies a class action’’ (p. 659, fn. 3 


On the othes hand, in view of ‘‘the consequences of un- 
leashing the titanic class action weapon’’, this Court 


*In other situations, the Supreme Court has authorized appeal 
ability of issues which constitute “claims of right separable from, ana 
collatera! to, rights asserted in the action”, and “not an ingredient of 
the cause of action.” Examples are the issues involved in Cohen of 
the plaintiff's obligation in a stockholders’ derivative action to post 
security for costs; of an order vacating an attachment in admiralty 
(Swift & Co. v. Compania Caribe, 339 U.S. 684, 688-9 (1950) ) ; an 
order denying a petition to proceed im forma pauperis (Roberts \ 
U.S. District Court, 339 U.S. 844, 845 (1950) ): an order granting or 
reviewing consolidation of actions (/acAlister v. Guterma, 263 F.2d 
65, 66-67 (2d Cir. 1958) ); and many others arising in a variet 
situations. 

While the most frequent application of the Cohen collateral order 
doctrine relates to appeals under $129] of orders which are not final 
in the sense of being “the last order possinie (oO be made” in the case 
(Gillespie at 152), it has also been applied by the Supreme Court to 
orders under §1257, where review 1s limited to “Final judgments or 
dect rendered by the highest court of a State’. See Construction 
Laborers v. Curry, 371 U.S. 542, 549 (1963) ; Mills v. Alabama, 384 
U.S. 214, 217 (1966) ; Kichfield Oil Corp. v. State Board, 329 U.S. 
69, 72-74 (1946) ; Pope v. -ltlantic Coast Line R. Co., 345 U.S. 379, 
381-383 (1953). 
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‘‘chould not allow this complex, time-consuming and expen- 
sive process to be launched without ample justification”’. 
This Court should prescribe a rule which will prevent ‘‘im- 
posing an unnecessary and staggering burden upon the dis- 
trict courts and delaying justice until the central issue 
»ecomes academic’? (General Motors, at 660, 658). This is 
best accomplished through immediate appeal of orders 
granting class action status, rather than a rule which may 
‘require that appellate consideration be deferred until the 
whose case is adjudicated’’ (Cohen, at 546). 


As also stated in Herbst, ‘‘it is desirabie for us to re- 
view orders authorizing class actions before the parties and 
the district courts expend large amounts of time and money 
in managing them’? (495 F.2d at 1313). 


While there may be an understandable reluctance to 
open the way to the additional appeals which might result 
from a rule making all class determination orders appeal- 
able, the end result could well be a substantial easing of 
the over-all judicial burden, For, as also stated in l/erbst, 
‘immediate review of orders authorizing class actions will 
aid the district courts in disposing of these cases and pro- 
mote the sound administration of justice’? (495 F.2d at 
1312). 


Conclusion 
It is respectfuliy submitted that: 


(1) This Court should hold that the District Court’s 
order granting class action standing is appealable. 


(2) This Court should adopt a rule in favor of appeal 
ability of all orders determining class action status. 


(3) This Court should make the other determinations 
requested in Andersen’s original brief. 
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